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United States Government

NATIONAL LABOR RELATIONS BOARD

OFFICE OF THE GENERAL COUNSEL

Washington, DC 20570

Febnrary 26,2019

Gino J. Agnello
Clerk of the Court
U.S. Court of Appeals for the 7th Circuit
219 S. Dearborn Street, Room2722
Chicago, IL 60604

Re Tinley Park Hotel awJ Convention Center, LLC v. I{LRB
Seventh Circuit No. 19-1136
Board Case No. 13-CA-141609

Dear Mr. Agnello

I arn enclosing the lrlational Labor Relations Board's cross-application for
enforcement of its Order in this case.

Please serve a copy of the cl'oss-application on the Petitionsr, Tinley Park

Hotel and Convention Center, LLC, whose address appears on the service list. I
have served a copy of the cross-application on each party admitted to participate in
the Board proceedings, and their names and addresses also appear on the service

I ist.

I am counsel of record for the Board, and all correspondence shourld be

addressed to me. I would appreciate your funrishing the Board's Regional Director,

whose name and address also appear on the service list, with a oopy of any

coffespondence the Court sends to counsel in this case.
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The Board attomeys directly responsible for this case are Elizabeth Heaney QA2)
27 3- l7 43, and Michael Hickson (202) 27 3 -2985 .

Very truly yours,

/s/ David Habenstreit
Assistant General Counsel
NATIONAL LABOR RELATIONS BOARD
1015 Half Street, SE
Washington, DC 20570
(202) 273-2e60

Enclosures
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SERVICE LIST

Tinley Park Hotel and Convention Center, LLC v. NLRB
Board Case No. 13-CA*141609

Laura A. Balson Esq.

Brianna L. Golan Esq.

Golan Christie Taglia LLP
70 West Madison Street, Suite 1500

Chicago, IL 60602
Email: laba I son(ij gct. law
Email: blsolan(&)sct.law

Tim Gourley
Tinley Park Hotel Convention Center LLC
18501 South Harlem Avenue, Suite 100

Tinley Park, IL 60477

Alexis D. Martin, Esq.

Caffarelli & Associates, Ltd.
224 South Michigan Avenue, Suite 300
Chicago, IL 60604

Audelia Santiago
4230 W. 79th Place
Chicago, TL 60652

Peter Sung Ohr
National Labor Relations Board
Region l3
219 South LaSalle Street, Suite 900
Chicago. IL 60604

Petitioner's Counsel

Petitioner

Charging Party's Counsel

Charging Party

Regional Director
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UNITED STATES COURT OF APPEALS
FOR THE SEVENTH CIRCUIT

TINLEY PARK HOTEL AND CONVENTION
CENTER,LLC

Petitioner
No. 19-1136

V Board Case No.
l3-cA-141609

NATIONAL LABOR RELATIONS BOARD
Respondentl

CROSS.APPLICATION FOR ENFORCEMENT
OF AN ORDER OF THA

I\ATIONAL LABOR RELATIONS BOARI)

The National Labor Relations Board hereby cross-applies to the Court for
enfbrcement of its Order issued against Tinley Park Hotel and Convention Center,

LLC, on.Tanuary [i,2019, in Board Case No. l3-CA-141609, reported at367
NLRB No. 60. On January 17,2019 , the Petitioner, Tinley Park Hotel and

Convention Center, LLC, filed a petition with this Court to review the same Board
Order. The Board seeks enforcement of its Order in full.

1 On Februuy 2,2019, the Board filed an Unopposed Motion to Amend the Case

Caption by removing Audelia Santiago as a respondent, thereby conforming the

caption to that shown above. The Board's Motion is currently pending before the

Court.

)
)
)
)
)
)
)
)
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The Court has jurisdiction over this cross-application pursuant to Section
10(e) and (f) of the National Labor Relations Act, as amended (29 U.S.C. $ 160(e)

and (0), because the Petitioner is aggrieved by thc Board's Order. Venue is ploper
in this Circuit because the unfair labor practices occurred in Tinley Park, Illinois.

/s/ David Habenstreit
David Habenstreit
Assistant General Counsel
NATIONAL LABOR RELATIONS BOARD
1015 Half Street, SE
Washington, DC 20570
(202) 273-2960

Dated at Washington, DC
this 26th day of
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UNITED STATES COURT OF APPEALS
FOR THE SEVENTH CIRCUIT

TINLEY PARK HOTEL AND CONVENTION
CENTER,LLC

Petitioner No. 19-1136

Boerd Case Nos
13-CA-141609

NATIONAL LABOR RELATIONS BOARD
Respondent

CERTIFICATE OF SERVICE

I hereby certify that on February 26,2019,I filed the toregoing document

with the Cle* of the Cor"rrt for the United States Court of Appeals for the Seventh

Circuit via email. I certify that the foregoing document will be served today by

first-class mail upon the folkrwing counsel.

Lutra A. Balson Esq.
Brianna L. Golan Esq.

Golan Christie Taglia LLP
70 West Madison Street, Suite 1500

Chicago, IL 60602
Email : I ah als.gn (@ gct"lavu

Email : b lgo I an(4 gcLlar.r'

/s/ David Habenstreit
David Habenstreit
Assistant General Counsel
NATIONAL LABOR RELATIONS BOARD
l0l5 Half Street, SE
Washington, DC 20570

Dated at Washington, DC
this 26th day of February 2019

V

)
)
)
)
)
)
)
)
)
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h*)'l'rcL; This opinknt it suhjcct to lbrnal revision hclbrc ltultlimtioil in lle
borutd tolunes of NLRB dacislot?s. Rcaders ruv tetluested lo noti/i thr EY'

ec'utivc Secretaty, Natbml lahor Rclsliux Boild, ll/tshingnt D C.

20.5/(), ol'dnv o,pog'aphical or olher lbm$l enDIS so lhst cotrectiora con

fu inclule'l in the howul tulunu:s.

Tinley Park Hotel and Convention Center, I'l'C and
Audelia Santiago. Case l3-CA-141609

January 8, 2011)

DECISION ANTJ ORDRR

RY CHATRMAN RING AND MI:'MI][iRS MCfERRAN
AND EMANUEI-

On June 16,2015, Administrative Law Jutlge Charles J.

Muhl issucd thc attaohed decisiorr, Thc Re,spondent filed
exceptions and a suppolting brief, thc Ceneral Counsel
filed an answering brief, and the Responclent filed a reply
brief. The General Counsel filed lirnited exceptiotrs and a

supporting brief, the Respondent filed an answering brief,
and thc Gencral Counsel filcd a reply brief.

The National Labor Relations Boar:d has delegated its
authority in this proceeding to a three-lnenrber panel.

The Board has considered the decision and the record in
light of the exceptions and briefs ancl has decided to affirm
the judge's ntlings, findiugs, I and conclusions and to

adopt the recommended Order as modified and set tbtth in
full below.)

ORDER

The National Labor R.elations Roarcl orders that the Re-

spondent, 'I'inley Park llotel and Convpntion Ccnter, LLC,
'finley Park, lllinois, its officers, agent$, successors, and

assigns, shall
1. Ccase and clesist fiom
(a) Maintaining any mle that prohibits employee,s tlom

discussing their lvages and othcr ternrs and conditions of
cmployment with employees ancl trottemployees.

I The Respondent did not except to the judge's finding that it violated

Sec. 8(uX1) by promulgating and rnaintaining rules 2. 8.9, and 29 in its
Personal Conduct and Work Rules policy, hr the absence of exccptiotts,
rve adopl thcse lindings. We note. hor,vever, that the judge lbund rhe

rules unlaru'firl unrler flte "reasonably cotrstrue" prong ol LLttheran .Hcr'
itage Village-Livonia.343 NLRB 646. 64G647 12004), u'hich rvas rele-

vantly oven'uled, subsequent to thejudge's decision.in 71rc, Boeing (-om'
pant;, 365 NI.RB No. I 54 (2017).

Thc Rcspondcni dischargcd otrrploycc Audr:lia Santiago at lcast in
part because she violated ils rule 9 by posting certain comntents on Fa-

cehook on .lune 27, 20 14. As noted above, therc are no exceplions to tltc
jrrdge's linding that Ruie 9 is turlawlirlly overbroad. Applying (lonthterr-

tul Group. hrc.,357 NLRB 409 (201 I ). and Double Eagle Hotel & Ca'
sr)ro,34l Nl,Rl3 I 12(2004), cnfd.414 F,ld 1249 (lOth C'ir.2005), thc
judge lound that Santiago's tlischarge was uttlawfttl because thc tenri-
nation was imposed pursuant to an overly broad mle, and the conduct for
which Santiago was discharged touched the concerns animating Sec. 7

ofthe Act.
Chainnan Rhrg atxl Member Linrattuel note that no ptrty contends that

Santiago's Faceb<xrk comrrtcttls otr Jurre 27. 20 I 4, were cottcerted. Thel'

(b) Mainlaining an overly broad rule that prohibils clis-

courteous or disrespccttul trsatrnent of -eucsts. 
r,isitors, su-

pervisors, or fellorv associates.
(c) Maintaining an overly broad rule that prohibits dis-

ioyalty, including disparaging or denigrating the food,
bcverages, or seruices of thc Rcspondent, its guests, asso-

ciatcs, or supervisors by making or publishing t-alse or ma-
licious statenrents.

(d) Maintaining an overly broad rr,ile that prohibits any
other conduct that the Respondent believcs has created. or
may lcad to the creation ofl a situation that may disrupt or
interfbre with the amicable, profitable and sal'c operatioll
ofthe Respondent.

(e) Discharging or disciplining empioyees for violating
an overly broad and unlawfbl rule.

(fl In any like or related tnalurer interfering with, r'e-

straining, or coercing employees in the exercise of the

rights guaranteed thern b), Section 7 of the Act.
2, Take the following aflirtnative action necessaty to

effectuate the policics of the Aot.
(a) Rescind rules 2, 8, 9, and 29 fromthe Respondent's

personal conducl and work rules policy.
(b) Furnish employees with an insert for the current em-

ployee handbook that (l) advises that thc unlawfui provi-
sions have bccn rcscinded or (2) provides lawfully worded
provisions on adhesive backing that u'ill cover the unlaw-
ful provision or publish and distributc to ernpioyees re-
vised employee handbooks that (1) clo not contain the un-
lawfiri provisions or (2) provide lawfully worded provi-
sions.

(c) Within 14 days frcln, the date of this Order, o{ler
Audelia Santiago full reinstatement to her tbrmerjob or',

if thatjob no longer exists, to a substantially equivalent
position, without prejudice to her seniority or any other
rights or privileges she previously enjoyed.

adopt, horvever', the judge's tiuding that Santiago's Julv 3, 2014 dis-
charge violated Sec. 8(a 1( I ) undel Continenial Group antl Double Eagle,
which they apply here in the absence of a teqttest [ry any party to recon-
sitler thosc clecisions. Howcver, they would be rvilling ltl revisit that
precedent in a f-[ture appropriate case.

: We shall rnodily the judge's rccornmended Orrler in aocorclance

u,iLh Guardsmarlc, .LLC, 344 NLRB 809 (2005), enld. ir lelevant palt

475 I;,3d 369 (D.C. Clir. 2007). Irr accordanse wiilt AdvoServ of Nctv

.lers ev, htc., 363 NLITB No. I 43 (20 I 6;, ure shul I arnend the judge's rec-

ornmended tax colnpensation and Social Security reporting rernedy. ln
additicrn, in accordancc wilh Karg Soctpers,364 NLRB No. 93 (20t{;),
we arnend the remedy to providc'that the Respondent shall compensate

Santiago lbr hcr scalch-lbr-work and itrtcritn unployrncnt cxpcl1scs ro-

goldlcss of rvhcthcr thosc cxpcuscs cxcccd intcrim camings, Scarch-for'-

u'oll< and intcrinr cmployncnl cxpcnscs shall bc calculatocl scparatcly
lionr taxable net backpay, with interest at the rate prescrribecl in Nr+v Ho-
ri:otus,283 NLRB I 173 ( 198 7), compoundcd daily as prescribed in Kgn-
atlry River Aledicul Center,356 NI-RIl 6 (2010). We shall sub$titute a

neu, notice to coufolm to the Order as urodified,

367 NLRB No, 60
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DECISIONS OF THE NATIONAL LABOR RELATIONS BOARD

(tl) Make Audelia Santiago u,hole for any loss of earn-

ings and other bcnefits suffelsd as a rcsult ofthe discrim-
ination against her, in the manner set forth in the remedy
section of the judge's decision as moclified by this deci-
sion.

(e) Compensate Audclia Santiago tbr the advelse tax

consequerlces, if any, of rcceiving a luntp-surn backpay
arvard, and filc with the Rcgional Director fbr Region 13,

within 21 days of the date the amount of backpay is fixecl,

either by agrecmcnt or Board older, a rcport allocating the

backpay a$,ard to the appropriate calendar yeat:.

(f) Within 14 days Il'om the date of this Order, remove
Iiorn its Iiles any refbrences to the urlawlirl discharge of
Audelia Santiago, and, within 3 days therealler, notily her
in lwiting that this has been done and that her unlawful
discharge will not be used against her in any way.

(g) Within 14 days aiter service by the Region, post at

its I'acility in Tinley Park, Illinois, copies ol the attached

notice marked "Appendix."3 Copies of the notice, on
lorms provided by the Regional Direclor for Region 13,

afler being sigred by the Respondent's authorized repre-
sentiitive. shall be posted by the Respondent and main-

tained for 60 days in conspicuous places including all
places where notices to employees are customarily posted.

In addition to physical posting of paper notices, noticcs
shalt be distribrrted electronicaily, such as by ernail, post-

ing on an intt'atret or intertret site, and/or other electronic
lneans, if the Respondetrt customarily comrnunicates with
its employees by such nlealls. Reasonable steps shail be

taken by the Respondent to ensure that the notices are not

altered, detaced, or covet'ed by any other matelial' In the
event that, during the pendency ofthese proceedings, the

Respondent has gone out ofbnsiness or closed the facility
invoh'ed in these proceedings, the Respondent shal{ dupli-
cate and mail, at its owu expense, a copy of the notice to
all cnrrent employees antl former employees enrployed by
the Respondent at any time since JuIy 3,2014.

(h) Withirr 21 days ailer set'vice by the Re-eion. file with
the Regional Director for Regi<ln l3 a s"vom certification
ol'a respottsible olficial on a lorm provided by the Region
attesting to lhe steps the Respondenl has taken to cotnply.

Date, Washington, D.C. .Tanuary il,2019

John F. Ring, Clhairman

Lauren McFerran, Member

William J. Ernanuel, Member

(SEAL) NATTONAL LABOR RELAIONS IIOARD

APPENDIX

Norrcr To Evpr-ovnrs
Posrcn BY ORDER oF THE

hVA-I'IONAI.. LABOR RF,I.A'I'IONS BOARI)
An Agency of the United States Gor,ernment

The National Labor Relatious Board has lbund tbat we vio-
lared Federal labor law and has ordered us to post and obey

this notice.

FEDERAI, I,AW GIVES YOU THE RIGHT TO

Form, join, or assist a union
Choose representatives to bargain with us on your

behalf
Acl together rvith other employees for your bene-

flt and protection
Choose not to engage in any ofthese protected ac-

tivities.

Wn u'u Not naintain any rule that prohibits ernploy-
ees t}om discussing their wages and other terms and con-
ditions of employment with employees and nonemploy-
ees.

Wn wtr.l NoL maintain an overly broad rule that prohib-
its discourteous or dislespectful tt'eatment of guests, visi-
tols, snperrisols, or tbllor.v associates,

Wti wtt.,l..Nolmaintain an overly broad rule that prohib-
its disloyalty, including disparaging or denigrating the

lbod. beverages, or sen'ices of the Company, its guests,

associates. or supen isors by rnaking or publishing false or
n'ralicious statenrents.

Wti wtL t. NOl maintain an overly brond rule that prohib-
its any other conduct that we believe has created, or lnay
lead to the creation of, a situation that may disrupt or in-
terfere with the amicablc, profitable, and safe operation of
the Company.

We wntNor clischarge or discipline empioyees for vi-
olating an overly broad and unlawtirl ruie.

WE wrLL Nor in any like or related lnanner interfere
with, restrain. or coerce you in the exercise of the rights
set forth above.

WE tvILL rescind rules 2, tJ, 9, and 29 from onr personal

conduct and rvork rules policy.

United States Court of Appeals [rnfor cirrg an Otdel of the National L,irbor

Relntions Bonrd."
:t lf this Order is enlorced by a iudgment of a United States court of

appeals, the s,ords in the notice reading "Posted by Order olthe Nttional
Labor Relatkrns Iloard" shall read "Ptlsted I\trsuant to ir Judgment of the
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TINLEY PARK HOTEL & CONVENTION CENTER 3

WE u'LL furnish you with an insert f<rr lhe current em-

ployce handbook that (l) adviscs that the tnlawful provi-
sions have been rescinded or (2) provides lawfully rvorded

provisions on adhesive backing that tvill cover the unlaw-
ftrl provision, or wE wtLL publish and distribute to you l€-
vised cmployee handbooks that (1) do uot contain the un-
larvful provisions or (2) providc lawtirlly worcled provi-
sions.

Ws wrL vi.ithin 14 days from the date of the Board's
Order, offer Aude lia Santiago full reinstaternent to her for-
merjob or, if that job no longel exists, to a substantially
equivalent position, without prejudice to her: seniority or
any other rights or privileges she previously enjoyed.

Wli wII.L. make Audelia Sautiago wlrole for any loss of
earnings anti other benefits sulfered as a result ofthe dis-
crimination against her, less any net interim earnings, plns
interest, plus reasonable search-flor-work and interim enr-
ployment expenses.

WE wILL colnpensate Audelia Santiago lbr the adverse

taK consequences, ifany, ofreceivin€i a lump-sum back-
pay award. and wtt wil.,L file with the Regional Director'
lor Region 13, withirr 2l days o1'the date the arnount ol
backpay is tixed, either by agrsernent or Board order, a
report allocating the backpay award to the appropriate cal-
endar year.

WHwtl.t,, within l4 days lrom tlre date olthe Boitr<l's
Order, rem<lve from our files any references to the unlaw-
ful discharge of Audelia Santiago, and uT w[L, within 3

days thereafter, notify her in writing that this has been

done and that her discharge rn'ill not be used against her in
any way.

TINLEY PARK HOTEL AND CONVENTION

CFNTER,LLC

The Boar:d's clecision calr be tburrd aI

h1!p-:1..,wr,ln '.nlrb.sov/ft$el l3-('A-141609 or by using the QR
code below. Alternatively, you can obtain a crlpy of the de-

cision from the Executive Secretaly, National Labor Rela-

tions Roard, l0l5 Half Street S.E., Washington, D.C.20510,
or by calling (202) 273-1940.

R. Jason Pdttcrsoil, Esq., for the General Counsel.
I,awa A. Ilalson, L)sq. and l]rianna I'. Golcrn, Iisq. (Golan &

Christie), of Chicago, lllinois, fbrthe Respondent.

DECISION

Sla luHreNl or. r'HE C.A.sE

Cslnt r.s J. MuHt.. Administrative Law Judge. The General
Counsel's cornplaint in this case alleges that Tinley Park l{otel
and Converrtion Clenter. LLC (the Respondent) violated Section
B(aXl) of the National Labor Relations Act (the Act), by dis-
charging banquet server Audelia Santiago tbr a violation of an

over'ly bload hanclbook rule prohibiting disloyalty. [n addition.
the General Counsel alleges that three other rules in the Re-
sponclent's employee hanrhook are lacially unlarvflul and consti-
tute independent violations of Section B(aX l). 'lhe Respondent
denies that it violated the Act and asserts that it discharged San-

tiago due to hcl violation ofits larvful ccrll phone usc policy.
1 conducted a trial on the complaint on April 27, 2015, in Chi-

cago, lllinois. Counsel for the parties filed posthcaring briefs on
.Iune l. 2015, u'hich I have considetcd. Based upon the Board's
Douhle Eagle rule, I conclude that the Respondent's discharge
of Santiago violated the Act, because il r,vas inrposed, at least itt
pflrt. on an unlawfirlly ovcrbroad disloyalty rtle and becauss

Santiag> vkrlatecl the rule by engaging in couduct that otherrvise
implic'ates the concerns underlying Section 7 olthe Act. Conti-
nentul Group, Inc.,35'/ NLRB 409 (2011); Dottbte Eagle Hotel
& Cusino,.34l NLRB 112 (2004). The Respondeni did not es-

tablish that Santiago's conduct actually interltred with her own
wolk or that of olher employees or otherrvise actually interfered
with tbe Respondent's operations, nor ditl it establislr that such

interference, rather than Santiago's violation of the disloyalty
rule, was the reason for her discharge . On the entire l€cord, in-
clucling my obselvation of the derneanor of r,vitncsses, I rnake the
lbllowing findings of l'act and couclusions of larv,

FTNDTNGS oF FAcr

I..IURISDICTION

The Respondent provides hotel, meeting. and con'r,ention cen-
ter services at its tacility iu fiuley Park, Illinois. In conducting
its business operations in the last past calendar year, the Re-
spondent derivecl gross revenues in exoess of$500,000 and pur-
chased and leceived goocls, pr'oducts, and materials in excess of
$5000 directly from points located outside the Statc of lllinois.
Accordingly, ar:rd at all material timcs, I find that thc Respondent
has been an employer engaged in commerce within the meaning
of Section 2(2), (6), and 17) of ihc Act and is sub.iect to thc
Board's iurisdiction, as the Respondent adtrits in its answer to

the complaint.

II. AI,I.BGED UNFAIR I,ABOR PRACTI(:ES AND ANAI,YSIS

The Responclent operates a I.Ioliday Inn hotel ottached to the

f inley Park Convenlion Center. |ulsuant tcl an agreement lvith
'l'inley Park, the Respondent runs and manages the convention
center. Audelia Santiago began working tbr the Respondent as

a banquet server on a pzrt-l"irne basis in September 2007. The
Respondent pronroted her to full titnc, or core, status on Jinuary

I I

E
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DECISIONS OF THE NATIONAL LABOR RELATIONS BOARD

8, 2014.r As a banquet server, Santiago's lesponsibilities in-
cludcd setting up and serving nreals and snacks in banquet
rooms, as well as occasionally to opcratc concession stands.
Santiago's superiors were Senior Operations Managel Tim
Gourley and Junior Operations Mauager Emily Balis.2

A. 'l'he Dischat'ge of Aucleliu Suntiagt

i. The Respondent's "Pelsonal Conduct & Work. Rtrles"

ln August 20 i I , the Respondent issued and, at all limes mate-
rial io this case, mirintained an enployee handbook containing
its pcrsonal conduct and work rules, a nonexhaustive list of. ex-
amples of employee nrisconduut. Violations of the rules sub-
iected eraployecs to discipline. including dischargc. cven fbr a
first ofTense. The examples of miscontluct at issue in Santiago's
discharge are:

9. Disloyalty. including disparaging or deniglating the food,

beverages, or services ofthe cornpar:y, its gucsts, associates, or
supervisors by nralcing or publishing ftrlse or malicious state-
ments.

26. Urrauthorized use oftelephone or fi'equerrl and rmnecessary
nse ofthe telcphonc for personal business.

30. Cellular phone usagc duling rvork hours is prohibited. Cell
phones rnust be turned offand used only during breaks.

(GC Exh. 2, pp. 23-24 o1 lmndbook.) Effeotive March 3(J,

2012, the llespondent also issued a "Strurclard Operatfurg Pro-
cedure" ISOP) as to ccll phone usage, which stated:

. '1 he use ofcell phones during your shitt is ptohibited

. The use ofp]ods and otherpersonal music deliccs
dwirry your shilt is prohibited

e Usage of the irtrove der.ices is only allowed during
your scheduled 30 nrin lunch break

r tJsage is not allowed during any paid break timcs
r A managet'may issue exceptions on the use of cell

phones fbr ceitain positions if their use is necessary
lor el irecti ve commun icirlion

(R. Exh. l.) Santiago signed a copy of flris SOP stating she had

read. been trained, and understood the policy.

2. Thc events ofJune 27

The Respondent's level ofbusiness valies significantly during
the year, with its busiest period liom May until the beginrring of
Novemtrer, I)uring this period. corc employees such as Santiago
may bc expected to work fbl an extended number ofihours, cor,-
ering breakfast, lunch, dinner, and perhaps a.w'edding thereafter
on a single worktlay. During each workclay, banquet selvers are
provided one, unpaid, halFhour lwrch break and two, paid, 15-
rninute breaks, l.,unchtrreaks are recordsd in the Respondent's
timekeeping systcm. but paid breaks are not. Brcaks cluring the

I All dales hereinatler are in 20 14, unless otherwise speciliecl.
2 At thehearing, theRespondent stipulated only to the 2(13) status of

Courley and Balis. as well as oI'Nancy Reed. the Respondent's tlirector
ofhuman resoutces-

I Bridges, like Balis, r.r,as identilied as a junior banquet manager, but
u,as not alleged as a supervisor'()l'agent irl the General Clounsel's cotn-
plaint.

workday are unscheduled. Employees take them rvhen they have
tinre to do so, such as after a nrcal service is finished,

On June 27, Santiago anived fbl wolk at 5:30 a.m. That day,
she had seven banquet roonls to cover fiorn breakf?rst through
lunch serl'ice, or 4 p.m.. as well as a dilner in the evening. San-
tiago worked coutinuously without taking a brcak utrtil shc firr-
ished setting up tbr tlinner at 7:30 p,m. ,At that point, Santiago
and othel banquet servers, bolh core antl temporary employees,
gathcred in a non-publio hatlway between the kitchen and ban-
quet rooms and took a brcak until 8 p.rn. Although this hallway
was not designated by the Respondent a$ a brcak area^ the em-
ployees liequently took breaks there. During this brenk, some oi'
the employees were sitting down, some were talking, ancl sorne
r.r,ere using their cell phones.

Santitrgo was with ernployees Xaverie Benedict, Cody
Bridgcs, and Sandra Sana.3 Santiago had her ccll phone in her
hand and toltl Bridges, why don't you tahe a selfie like you al
',vays do?a Blidges grabbcd Santiago's phone and took a pichrrc
of himself, Benedict, and Sana, then imnrcdiately postecl it t<r

Santiago's Facebook page with the comnrent, "No phones at

r.r,ork- with Xaverie Benedict and 2 otherc."s (GC Exh. 3, p. 2.)
After Briclges gavc Santiago lrer cell phone back, she posted thc
comment, "Reinita you are scary." under this picture. Santiag<l

also took two additional pictures. However, she did not post
thenr to her F'acebook page ol nral<e any lurtlrcr comrnents about
the photos until aftcr she finished working that day.

Multiple people cornrrentecl on the photo posted by Briclges
on Sanliago's F'acebook page. Nick Leyva. a fonner employee,
posted "tell Cody to tlo some work for oncc," to which Rridges
lesponded with "its not required to rvork tbr anynne at tpcc."
Santi.ago responcled to thal post with: "Yea Cody you are right
cause while I was thc only one working like an (sic) slave you
guys were taking selhes with my owr phone and posting them
orr nry wall lol." f3ridges responded, "Oh Silvia Yon were stand-
ing ncxt to us telling us to take a selfie Lol."

One of the pictures Santiago posted on !'acebook after work
u,as ofthe bauquet sen ers congregated in the hallway. (CC Exh.
3, p. 1.) Sautiago includsd the comment, "That's how we work
at TPCC," when posting the photo. Santiago testified that this
comment was ajoke because. although the picture made it appear'

as if the barxiu.et sen:el's were not worlcing, they actually all had
worked too hard that day.

Afler she posted it, nrultiple people commented on that photo.
'I'he tilst oomrnent, tiom Santiago's cousin, Mercedes Roclri-
gucz, was in Sparrish and translatccl to "Oh, how hard you work,
you .look tired, you guys look tired." A toLmer emlrkryee, .Ioyce
Kobiemicki Busserna, cornmented, "unbelievablel Let Reva

[one of the Respondcnt's orvnersl keep paying all these people
1br doing nothing." Bridges responded: "Well technically they
get paid by the client's gratuity that is brol<en up anrong the sen-
els. Plus stauding to pose fbr a teanr building phob for one

4 A "selfie" is defined as a photoglaph that one takes ofoneselfwith
a digital catrrern or liont-facing srnartphonc, tablet, or webcam, espe-
cially for posting on a sociaFuetrvorking or photo.sharing rvebsite. See.

e.g., wwu'.dictionar),.coln and u,rvrv.rnetriarn-lvebster.com, visited June
9,2015.

s Santiago's Facebook usenranre is "Delia S Santiago." Santiago also
is let.erled to as "Sylvia" il some of the l;acsbook cornments.
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minute is never a bad thing especially since they have done ail
tlrat could be done for the ncxt two daysl" Santiago later added,
"lli .loyce I still remember the gatne we use to play in thc lunch
roorn lbr hours it was fun I miss you guys. Now we don't have
time lor that."

Santiago's Faccbook page only can be seen by her Facebook
fiiends, l0 of whom are coworl<crs of hers.

3. The discharge ol'Santiago on July 3

On .hrly 3, Gourley and Balis met with Santiago shortly after
her shift began. Gourley said he \,vds sorry, but he had to tenni-
nate her. Gourlcy plovided Santiago r.l'ith a disohargc lette r, stat-
ing:

An G27-14, Sylvia was using her cell phone while on duty.
She posted piclures on Facebook that depict fte cornpany in an

unfavorable lighl:. ln addition derogatory comments were

made in regards to the picmles that firrther cornprcmise the
public perception olthe Clonvention Cenler and MiclCon l los-
pitalrty.6 'I'his violated several "Personal Conduct & Work
Rules" (.page 24) as listcd irr lhe companl"s Employu: Harrd-

book. Sylvia violated lukx 9,26, 30[.] Duc to the severity and

multitude ofrule violations, SyMa lvill be terninated elTective
Thursday, July 3rd, 2014.

Fearful that she u,ould lc.rse hcr job, Santiago told Ciourlcy that
she did not tal<e those pictules and was not using her phone while
she was lvorking, even though both slatemeuts were inaccurale.
Gourley again said he was sorry iurd she wor.rld have to go to

hurnan. rcsourcc's if shc hatl something clse to say. Neither Gour-
lcy nor Balis pro'r,ided any additional dctails in this nreeting con-
ccrning the basis fcrr Santiago's discharge.

Santiago then wcnt to sec Nancry Reed, the Respondent's di-
rector ofhuman resoulces. At thut point, Iteed had not seen the
discharge lettel and did not have a lot ofdctails about what hap-
pened. Reed krld Santiago that she understood both good ancl

bocl comrnents had been mircle on Faceborrk. When Santiago de-
nied rnaking any bad or det'ogatory comments, Reed responded
that maybe she did not, but Rlidges di<l and it gave a bad irnage
to tlre Conrpany because clients could see the comments. Santi-
ago also told Reecl that they were tryirrg to depict all of the people
standing in thc banquet hallway, nrany of whonr were temporary
employecs. Santiago told her they wanted to shorv hou the Re-
spondent used way too rnany temps and they wele all standing
there doing nothing.

As to cell phones, Santiago told Rced, again inaccurately. that
she did not take the posted picturcs and was not using h61'photle
rvhi le she lvas rvorking. She slated it was her cel l phone, she had
given it to Bridges, and Bridges postcd the infbrmation on Face-
book. Reed told her she should not give hel cell phone to any-
body. Santiago also asked Recd about the mles on cell phone
usagc, saying employees always uscd themto communicate with
manallers because the banquet roonrs were far arvay. Reed

6 MidCon Hospitality is the rnanagernent compary for thc Tinley Pa[k
Hotel and Convention Center. (Tr. 137-138.)

7 The findings of1'act concerning the convcrsation bets.een Santiago
and Reed are based on the creditcd testirnony ol'both individuals. By
and lalge. their accounts ale consist€nt as to lhe contellt ofthe conversa-
tiorr, even when their spccil'ic rccollections 01'1he slalenlents tnade u'erc

5

responded they could only be used forrvork.?

4. L,egal tiamework

An empkryer violates Section S(aXl) when it maintains a

n'ork rule that r-easonably tends to chill enrployces in the exercise
of their Section 7 rights. Lutheran Heritage L'illage-Livonfu,343
NI.RB 646, b4d647 (2004); Lartt),ette Park "Ilotel, 326 NI.RB
t124, 825 ( I 99ti). Where the rulc is I ikely to have a ch il I i ng efl'ect
on Section 7 rights, the maintenance olthe lule is an unlbir labor
practice, even absent evidencc of enfbrcement. ln determining
rvhcthcr a challenged rule is unlarvhrl. thc rul.e must bc givcn a

reasonable reacling, particular phruses rnust not be read in isola-
tiou, and irnproper interf'erence rvith employee rights must not be
presumed.

In evaluating a rule's lawfulness, the hrst area of inquily is
t,hether the rule explicitly restricts activities plotected by Sec-
tion 7. Ifit does, thc lule is unlawful. If it does not, the rule is
unlawlirl only upon the shou'ing of one of the following: ( I ) em-
ployces would reasonablv construe thc languagc to prohibit Sec-
tion 7 activity; (2) the rulc u'as promulgated in response to union
aotivity; or (3) the rule has becn applied to rcstrict the r'xcroisc
ofSection 7 rights.

Discipline irnposed pursuant to an unlarvftllly overbroad rule
violates the Act in those situations in which an ernployee vir>
lated the rule by ( I ) engaging in protected conduct or (2) engag-
ing in contluot that othervvise ilnplicates the concems unclerlying
Section 7 of the ilcL. Continentttl Group, Int:.,357 NLRB 409,
4l 1416 (2011); Double Eagle Hotel & Casino.34l NLRB I 12,

112 th. 3 (2004). An empleryer can avoid liability for discipiine
imposed pursuant to an overbroad rule if it can establish that the
employee's conduct actually interfered vvith the employee's owll
lvolk or that of other employces or othenvise actually interfered
u'ith the ernplover's opel'ations, and that the interfbrence, rather
than the violation ofthe nrle, rvas the reason for the disoipline.
'Ihe employer beals the burdcn ofasserting this affirmative dc-
f'ense and establishing that thc ernployee's interfbrence rvith pro-
duction was the aotual reason fur the discipline. That burden
only can be met when an ernployer delnonslmtes that it contem-
porancously circd the employee's intcrfcrence with production
as a rcason tbr the discipline, not sirnply the violation ofthe over-
broad rule.

5. Analysis of the liespondent's nde 9 prohibiting disloyalty

The Gencral Counscl alleges that rule 9 vioLates Section
8(a)( I ), because i t reasonably coul d be construed to proh ibit Sec-
tion 7 activily. As previou.sly notecl. that rule gives as an exaln-
p1e of misconduct: 'tiisloyalty, including disparaging or deni-
gratin-e the [ood, beverages, c.rr services of the cornpany. its
guests, associates, or supcrvisors by making or publishing I'alsc

or malicious statements." The Board repeatedly has fbund sim-
ilar iangrrage to be unlarvli.rl. 7n Lily Transportatkm Corp.,362
NLRB 406 (2015), the Board ruled unlawful a ban on electronic

not exact rnatches. Each person also remembered, and testifred credibl,v
to, differ:ent stalements nrade during the conversation lhat are not con-
flicting. Ily either accoutt, the trvo discusscd both the conuncnts made
in the Facebook poslings, as lr,ell its Srntiago's use ofhcrcell phone.
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posting oI "disparaging, negative, false, or misleading infor-
rnation or comments" about the employer or cmployecs. kt I'ufa-

),ette Park Hotel supra, 326 NLRB at fJ2U, the Board conclucled

that a prohibition orr "t'alse. vicious, profbne, or malio'ious state-

ments towards or conceming [the ernployerl or any of its em-
ployees" like'rvise lvas unlawful. Rule 9 reasonably could be

construed to prohibit protected activity, such as coworkers clis-

cussing with one another the cornplaints they have about their
supervisors.

Whilc the Rcspondent contends that it only sought to ban f'alse

and malicious staten'rents, its use oi'the disjunctive in the rule
language negates that argument. The Board has drar.vn a distinc-
tion between st&tements that are both false and malicious, which
are not protected, and statements that are merely faise, which le-
tain protection. l'altey, Ilosltilal Medical Center, .htc., 351
NLRB 1250, 1252 (2007) (mere thct that statemcnts are {blse,

misieading, or inaccurate is insufticient to demonstrate that they
ale rnaliciously untrue and urrprotected). By prohibiting "false
ol malioious" statelnents, thc Respondent has banned rnercly
f'alse statemcnts, arr overly broad prohibition. Fit',st Transit, lnt'..
360 NLItts 619. 636 ftr. 2 (20I4r ldisloyalty rule which prohib-
ited "falsr:, vicious, or malicious statsments conceruing the Com-
pany or its services. a client, or another employee" overly btoad
and unlawful).

Thus, rule 9 violates Section 8(aX1).

6. Analysis ofthc Respondent's discharge ofSantiago

In the cornplaint and briefl the General Counsel alleges and

argucs lhal Sanliago's discharge vioiates Section 8(aXl), be-
c:ausc the tennination wrs irnposed pursuant to ovcrlY broad and

unlawful rule 9 and the coudr"rct lbr which Santiago was dis-
charged irnplicates thc concems underlying Section 7 of the z\ct.

Applying the Double Eagle lule to this case, I concludc that
the General Counsel has dernonstrirted that Santiago's Facebook
comments on June 27 we.rc protected, even if not concerted, and
thus otherwise implicate the concems underlying Section 7. Part
oltlre back and lbrth between Santiago and her Facebook fiends
cenlered on their lenns and couditions ofetnploy'rnent that day,

in particular how hard Santiago and other employecs had becn

r+orking. Santiago stated she had bccn wolking like a "slave"
and noted flrat she had no tirne to play games like she used to do.
'l'hese oornrnerrts came afler Sanliago began work at 5:30 a.m.

but did not take her first bleak until 14 hours later at 7:30 p.m.

that day. Employss5' complaints about their hours ofwork. in-
cluding heavy vvorkloads, long have uonstituted protected actir
ity. See, e.g., MCPC, Inc.,360 NLRB 216, 216 (2014): lulike
Ytu'o.tek <9. Son, Lnc..306 NLRB 103?, 1039 (1992).

Santiago's discharge was imposed, at least in part, due to her
violation of'the Responder.rt's unlirwful disloyalty nrle. Santi-
ago's termination ftrmr explicitly c'ites to a violation olnrle 9.
'Ihe text therein notes that the pictures Santiago posted depicted
thc Company in an unf'avorahle liglrt and the derogatory corn-
ments marle as to the pictures comprornisecl tlre public perception

I Al the hearing, bolh sides plesented evidence on the question ol
whether the llespondent's past tliscipline of Santiago played a role in her

dischalge, as rr'ell as rvhethel the l{espondent previously had disciplined
ernplol,ees firr violations of its cell phonc uso policy. (Tr. 58-62, 82-83,
I 08*1 09; CiC Lixhs. 6, I 0-l 3.) Because at least one of the Resportdetrt's

of the Company. Although her discharge also rvas justified by
violations of thc Respondent's cell phone rules, an etnployer
does not escape liability fbr an unlara,ful discharge beoausc it as-

serts othel', lawf-ul reasons fbl the sarne disciplinary action. A.T.

& S.!'. Memorial Hospitats,234 NLRts 436, 436 (1978). 'I'he

fact that one reason for a disciplinary action is lawftil in no way
dinrinishes the fhct that the otlrer reason was unlawful.8

While the Responclent contends that Santiago was discharged
solely dut: to her violation ofthe rulcs legalding ccll phone use,

tl.re Respondent's own tenlination tbrm directly contradicts that
claim. Beyoncl the lorrn, Reed testilied that a portion ol'the con-
versation she had n ith Santiago on July 3 d.ealt with the deroga-
tory comments made on Facebook. lvhich likewise is incon-
sistenl with the Respondent's contention. F'inally, neiiher Cour-
ley nol Balis, the two supervisors rvho actually rnade the decision
to dischargc Sautingo, testitied at the healing. Tlrus, no recorci

testimony supporls the Respondent's arg[ment. Santiago's vio-
lation of the Respondcnt's ccll phone rules was a factor in her
discharge, but it rvas not the sole basis fbl it.

ln its briei the Responclent also argues that Santiago was not
engaged in protected, concerted activity tbrough her li'acebook
postings. That simply is not the lcgal question presented in tliis
case. Thc Board has rnade c'leat'that tlre Double Eugle rule ap-
plies to situations rvhere an employee is discharged clue t<l con-
duct that is protectetl, but not cnncerted. Continental Group^ su-
pta,357 NLRB 409, 413. The potential chilting effcct on em-
ployees' exercise oftheir Section 7 rights is evcn greater-in these

siluations.
(iiven the Cieneral Counsel's evidentiary showing, the Re-

spondent bears the bulden ol'establishiug that Santiago's inter-
f'erence with production ol operations was thc actual r'eason fbr
hcl discharge. In its answer, the Rcspondent did not assert this
as an affirmative del'ense. At the hearing, the Respondent also

ditl not prcsent evidcnce that Santiago's interference with pro-
duction was oontempolaneously cited as tl'lc rcason fol hel clis-

chiu'ge. In any event, the rccord establishes that Santiago took
pictures during her break and posted the pictures and cotnntents
on Facsbook citlrer r,vhile still on brsak or after shc was done
r,vorking on June 27. Thus, her actions could not have interfered
lvith her or other etrployees' rvork responsibilities, or the Re-
spondent's opel'ations. Accoldingly, the Respondent has not met
its Dtnrble Eaglr: burdelr.

Fol all these reasons, I conclude that the Responclent's clis-

chalge oi'Santiago violatecl Section 8(aXl) ofthe Act.

B. T'he Remaining Allegarions oJ'Unlarulii Handbook Rules

Ln addition tn rule 9. the Gcneral. Counsel's complaint allegcs
that thrce other rules in the Respondent's employee handbook
independently violate Section 8(a)(1).e

1. 'lhe Respondent's rr;le 8
'Ihe General Counsel alleges that rule 8 violates Section

U(aXI), because it explicitly rcstricts etnployecs' Section 7

rcasons Ibr discharging Santiago was unlawlul. I do nol llnd tltis evi-
dence relevant to the analysis ofthe Douhle r9irgle burtlens.

e 'l-hc Gcnctal (lounscl madc an oral rnotion at thc hcarirrg, u'hich I

granted, to riithclrarv oornplaint par. IV(a)(4). That paragraph had al-
leged that personal conduct rule l8 also was unlawf'ul.
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activity. Rule 8 defines as anot.her example of employee mis-
conduct:

Unauthoriz-ed disclosure of corrfide ntial information rclating to
guests, visitorn, clients or other associittes (including rvage and

salary infonnation to anothel associate) to anyone (including

outside sources and all news media) except company persornel

who have an authorized uesd to know or discttssing conficlen-

tial company intbrmirtion in public areas where guesls can

overhear conversation

This rule lbrbids ernployees frcrnt disclosing coufideniial infor-
mation, inclucling wagcs, to other enrployees rvithout ths R.c-

spondent's authorization. 'l'his rulc is a textbook example of one

'lvhich explicitly prohibits employces fi'or"rr engaging in the pro-
tccted activity ofdiscussing thcir wages and other working con-
ditions rvith one another or merrrbets of the public. Pare.rel In-
ternationul,356 NLRB 5 16, 5 l9 (2011); Double liagle IIotel &
Cttsina, supra, 341 NL,RB at 113-l 15. Thr- Respondent esscn-

tially conceded that the rule was unlawful during the General

Counsel's hrvestigation of ihe underlying charge in this case.

(GCl Exh. 8, p. 2.) The maintenance of this nrle plainly violates
Section 8(a)(l;.ro

2. The Respondent's rule 2
'lhe Genclal Counsel allcges that rulc 2 violates Section

8(aX 1 ), because it reasonably cotLld be construed to plohihit Sec-

tion 7 activity. Rule 2 states that "ctiscourteous or disrespectltl
treatment ofguests. visitors, supervisots, or I'ellow irssociates" is

anothcr fonn of misconduct sub.jccting emlrloyees to tiisciplinc.
The nreaning of "discourteous ol disrespe ctful treatnrent," with-
out turther clarification or e-ramples, is amhiguous. l'he lan-
guage could be construed to include protectcd conduct, snch as

group protests to managetnent coucerning their working condi-
tions. The Board repeatedly has found similar language to be

overly broad and enc.ompassing employees' protected activity.
Fir:;t Transit, lnt'.,360 NLRB 619, supra, 621 1r'ule prohibiting
"[d]iscourleous or inappropriate attitude or behavior to passen-

gers, other employees, or metnbers of the publ.ic" unlarvfully
overbroad): Lhit'ersity L'ledical Center,335 NLRB l3 I 8, I 320-
1321 (2001) (rule against "disrespectftll conduct" unlarvful).
Accordingly, this rule likewise violates Sectiorr 8(aXl) of thc
Act.

rr) Other brses exist tbr tinding lule $ unlawf'ul, given thni multiple
provisions reasonably could bc oonstrued to resttict Scc. 7 aclivities. The

ban on disoussing "confidcnLial inlbnnation" could reasonably lre con-
struecl to include ,lmploycc conversations about lalror clisputos or othct

terms and conditiotts of cmploymeuL. Like discussions cttttc,crning

wages. those conversations ale plotected. The rul,r also impeunissibly
lestricts employees llom discussing the same topics rvith'butside
sorrrces and all news media." I/alle:y flospital luleclical Cenle.r, ltc., su-
pra, 351 NLRB at 1252; Kinder-Care Leonting, Cenrer.c, 299 NLRB
l17 1, II7 l-1172 11990). Finally, prohibiting discussion of confidential
infounatiru and wages u,here custotnu's might ovedrear the ctlni'ersation
is overly broad, because employees have a protected right to speak to
cuslomers concernitrg lheir rvorking conditions lvhen nol on work time.

Gr.tarrlsnarl;, .tnc.. J44 NL,ltR 809, 809 (2005).
rr At the healing, thc Respondent presented testimony from MidCon

Human Resouroe and Risk lvlanager Beverly Cnlli indicating that the Re-

spondent had levised its employee handbook in,A'ugust and September

3. The Respondent's rule 29
'[he General Counsel alieges that rule 29 r,iolates Scction

tt(a)( I ), becausc it leasonably could bc sonstrued to prolribit Sec-

tion 7 activity. Rule 29 subjects an employee to cliscipline firr
engaging in "[alny other conduct that the company believes has

cleated or nray lead to the crcation ofa situation that rnay disrupt
or interf'ere witlr the anricable. protitable and saf'e operation of
the company." This rule is the Respondent's catch-allprovision.
where it rttempts to cast as ll'ide a net as possible to cover any
conceivahrle act of ernployee misconduct. The langr.rage is so

broad and all cncumpassing. without any specific examples ol'
misconduct which might limit its scope, that it could engulf a

multiturle of protected activities. Some examples include con-
cel'ted protests of rvorking couditions; larvful sttlicitations of
other crrployees to union activity; or publicizing any labor dis-
putes to the public 01'the media. As rvith rulc 8, tlrc Respondent
essentially arlmitted that this rule violated the Act during the

Eloald's investigation ofthc charge in this case. For all these

reasons, this rule also violatss Scction tl(a)(l ). Purple Comntu-
nications, Inc.,36I NLRB 575, 575, 580 (2014) ("no disrup-
tions" rule prohibiting employees li'orn causing. creating, or par-
ticipating in a disruption of any kind duringlvorking hours on
company property unlawfu l).

To summarize lhen" I conclude. as allegetl, that the Respond-
ent's personal conduct and work rules 2, 8, 9, and 29 all violate
Sectinn 8(a)(l) ofthe Act.r'

Coi',tclustoNs (ll Lew

l. The Respondent is an employer engaged in commeloe
rvitlrin the ureaning of Section 2(2), (6), and (7) ofthe Act.

2. 'I'he Respondenl has violated Section 8(a)(1) by:
(a) Since August 1, 201 l, prornulgating and maintaining an

overly broad nrle prohibitirrg employees frorn discussing wages

or olher tenns and conditions of employment with employees or
non-einT:loyees.

(b) Sincc August 1, 201 1 , prornulgating and rnaintaining an

overly broad rule pmhibiting employees ltom "Idliscourteous or
disrcspcctful treatment of guests, visitors, supctvisors, or fellow
associates."

(c) Since August l, 201 l, promulgating and maintaining an

overly broad rule prohibitiug ernployees liom "[d]isloyatty, in-
cluding disparaging or clcnigrating the food, beveragcs, or

20 I 4, as a result of a prior Bozird chnlge nor a part of this case. ('l-r. I 40. )
Horyever, Clarli did not identily the specilic changes that were mirde,
orher tl-ran to say threc ilems u,ere arnended ard one nerv itent was added.
(Tr'. I 4 l-l 42.) In rdtiition. Chlli tcstificd that the Respondont clistributed
the ohonges to employees in wtitten for:ur, with ir letter of explanation,
and had ernployees sign an acknowledgement that they had read the

changes. llowever, these documents \vere not offered or received inttr
the record, (Tr. 141-142.) This evidence is not ncarly stLfiicient to meel
the requirements o{'a proper rule rescission. as established in Pnsxrvant
;Vlentoritrl Area l{ostrtiftil,237 NLRII 138, 138-139 (1978). See also
Boch Honda,362 NLRB 706 (1015). For a repudiation to be efllctive,
the Board requires that it be timely, unambiguons, specific in nature to

the coercive conducl, and frec liom other proscribed illegal conduct. The
repudiation also must be adequately pulrlished to the ernployees in-
volved, u'hile giving them assulances ihat, in the lirhlre, the eurployer
u,ill not interlbre with the exercise of lheir Sec. 7 r'ights.
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services ofthe company, its guesls, associates, or supervisors by
rnaking or publishing false or nralicious statemcnts."

1d) Sincc' August 1, 2011, promulgating and nraiutainitrg an
overly broad rule prohibiting ernployees fionr engagirrg in any
other conduct that the l{espoudent believes has created, or may
leacl to the creation of, a sinration that may disrupt or inteltblc
with the amicable. pr<rfitable and saf'e operation of the Conrpany.

1e) Discharging Audelia Santiago on.htly 3, 201.1, ft>r'violat-
ing its overly broad and unlawful tule 9 prohibiting disloyalty.

3. The above unthil labor plactices affect commercc withirr
the meaning ofSection 2(2), (6), and (7) olthe Act.

REN,IEDY

l laving found that the Respondent engagecl in certain unt'air
labor practices, I find that it must be ordered to cease aud desist
and to take certain allrmativc action designed to eflbctuate thc
policies ofthe Act. ln particular, I shall orderthe Respondentto
offel Auclelia Santiago lirll leinstatement to her former position
or, ifthat position no longer exists, to a substantially equivalent
position, without prejudicc to her seniority 6t, unt other rights or
privileges previously enjoyed, and to make her rvhole lbr any
loss ofeamings and other benefits suffered as a result ofthe dis-
crirnination against her. Rackpay shall be comprited in accord-
ance with F- 14. lVoolworth Co.,90 NLRB 289 (1950), with in-
teresl as prescribed in New Hrn'izons, 283 NLRB I173 (1987),
comporrnded daily as prescriberJ in Kentuckl, River Mcdical Cen^

rcr, 356 NI-RR 6 (2010). In addition, the Respondcnt nrust com-
pensate Santiago fbr the a<lverse tax oonsequencres, ifany, ofre-
ceiving a lu.mp-sum backpay awald :rnd to liie a report with the
Social Security Administration allocating the backpay arvard to
appropriate calendar quarters. Don Chavas, LLC d/bh l'ortillrts
Dcnt Chavas,361 NLRB 101 (2014). I also shall order the Re-
spondent to lemovs fiorn its files any ref'erences to the unlawf'ul
discharge of Santiago and to notify her in rvriting thal this has

been done and that the unlawful discharge will not be used

against her in any way.12

On these lindings of fact and conclusions of law and on the
entire record, I issuc the following rccommendedlll2

ORDh,R

The Respondent. Tinlcy Part< Ilotel and Convention Centct',

LLCI, Tinley Park, Illinois, its oflicers" agents, successors, and

assigns, shall
L Cease and dcsist tiom
1a) l\4aintaining any rule that prohibits employees tionr dis-

cussing their wages and olher tenls irnd conditions oi employ-
ment with einployees and llon-enlployees.

1b) Maintaining an overly broad rule that prohibits discourte-
ous or disrespectt'ul treatment of guests, visitors, supervisors. or

r'r'l-hc Gcncral Counscl's courplaint sought a rcquircmcnt, as palt of
thc rcmcdy, that Santiago Lrc lcirnbuwod lbr scalch-lbr-work atrd rtork-
rclatcd cxpcnscs, without rcgatd to whcthcl intcrim catnings atc itt t-x-
cess oflhese expenses. Undel exlanl Board larv, lhose expenses are con-
sidererl an ol].iset to interim earnings. ln this casc and otherc, the General

Counsel is seeking a change in Board larv. Such a changc nust conle
fiorn thc Board, not an adlllinisttttivc law judgc. Accordirtgly, I dcclinc
to iuclude the requested retnedv in rny recommettded Ot'der.

1'ellow associates.
(c) Maintaining an ovc:rly broad nrle that prohibits disloyalty,

including disparaging or dcniglating the {bod, bevcrages, or ser'-

vices ofthe Respondent, its guests, associates, or supervisot's by
rnahing or publishiug l'alse or malicious stnliemelrts.

(d) Maintaining an ovelly broad rule that prohibits any other
conduct that the Respondent believes has creirted or nray lead to
the cleation of'a situation that rnay disrupt or interlbre rvith the
amicable, profitable and satb operation ofthe Respondent.

ie) Discharg* nr discipliuc emplc.ryecs duc to a vinlatiou of'
ovetly broad and rurlawlirl rule 9 prohibiting disloyalty.

(f) In any like or relatecl manner interfering with. restlaining,
or coercing enrployees in the exerc:ise of the rights guaranteed

them by Section 7 ofthe Act.
2. Terke tlre fbllowing at'firmative action necessaly to et'f'ecfti-

atc thc policics of the Act.
(a) Rescind rules 2, 8, 9, and 29 liorrl the Respondent's Per-

sonal Conduct and Work Rules policy.
(b) Within 14 days fiorn thc' date o{'this Order, otfer Audelia

Santiago firll reinstatement to hcr fonner job or, if that job no
longer exists. to a substantially equivalenrposition, without prej-
udice to her seniority or any other rights or privilegcs she previ-
ously enjoyed.

(c) Muke Audelia Santiago whole {irr any loss t>l'earnings and

other benelits suffered as a result crf'the disclimination against
her, in the manner set forth in the remedy sectir.rn of this decisinn.

(d) Compensate Audelia Santiago fur the adverse tax conse-
quences. if any, ofrcceiving a lump-surn backpay awar-d, and file
t report with thr:: Social Security Aclnrinistration nllocating the
backpay award to the appropriate calendar qr.rarters.

(e) Within 14 days from fhe date of this Order-, rernove ii'om
its files any refbrences to the unlawlul discharge ofr\udelia San-

tiago, and, within 3 days thereafteq notify her in writing tlrat this
had bccn donc and that her unlar'ful discharge 

"r.ill 
not be used

against her in any way.
(l) Within l;l days atler service by the Region, post at its ftr-

cility in Tinley Park, Illinois, copies crf the aflached notice
rnarked "Appendix."la Copi.es of the notice, on tbrms pr:ovided
by the Regional Director lor Region 13, alter being signed by the
Respondent's authorized replesentative, shall be posted by the
Rcspondent and rnaintairred for 60 days in conspicuous places

including all placcs were notices to ernployees are customarily
posted. In addition to physical posting ofpaper notices. nodces

shall be distributed clectronically, suc:h as by email. posting on

an intranet or internet sitc, andfur ofher clectronic rncans, if tho

Respondent custoniaril.y cornmunicates with its employees by
such mcans. Reasonablc steps shall be taken hy the Respondent
to ensrue thal the notices are not altered, del'aced, or oovered by
any other rnaterial. In the event that, during the pendency of

Ir Ifno cxccptions arc filcd asplovidcd byScc.'l02,46 ofthc Iloard's
Rulcs antl Rcgglations, thc lindings, conclusiurs, and rccomrncndcd Or-
dcr shall, as providctl in Scc. 102.48 of thc Rulcs, bc adoptcd by thc
Board and all objeclions 10 thenl shall be deemed rvaivcd fbr all purposes.

'o lfthis {)rder is entbrced by ajudgmetrt ofa lJnited States court of
appeals, flre rvords in the nolice reading "Postetl by Order ofthe Nalional
Labor Rclalions BoiLrd" shall lcad "Postod Pursuant to a Judgmont of'thc
Unitcd Statcs Court of Appcals [:rr folcing an Orrlcr of thc Natiorral L,lbor
Relations Boad."
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these proceedings, the Respondent has gone ou1 ofbusiness or
closed the facilities involvccl irr these procecdings, the Rcspond-
ent shall duplicate and rnail, at its own expense, a copy ofthe
notice to all current employees and tbrmer employees employed
by the Responclent in the position employed by the Respondent
at any time since August 1, 201I .

(g) Within 2l days atter servioe by the Region^ tlle with the
Regional l)irector a s'vvol'n certification o1'a rcsponsible official
on a fbnn provided by the Rcgional Director attesting to the steps
the Respondent has taken to comply.

I)ated, Washington, D.C. June I 6, 201 5

APPENDIX

N0TICET0 EMPLOYL:Efi

PosrED aY ORoen or r lrl
NarroN.qr. Lneon Rr.l,trulNs Btxnn

An Agency of the United States (iovernment

The National Labor Relations Board has found that \4,e violated
Pederal labor law ancl has ordered us to post and obey this notice.

}'BDT.]RAI, I,AW GIVF,S YOU l'HF RIGH'I'1'O

Form,.ioin, or assist a union
Choose representatives to bargain with us nn your be-

half
Act together widr other ernployees for your benefit and

protection
Clroosc uc)t to engage in any of these protected activi-

ties.

Wr wILL not' maintain any nrle that pro)ribils erployees front
discussing their wages and other terms and conditions of ern-
ployment u,ith ernployecs and nonernployees.

Wu wrr-r- lrrol nraintain an ovcrly trroad lule that prohibits dis-
courteous or disrespectl'ul treaulent of guests, visitors, supervi-
sors, or t'ellow associates.

WE wtLL Nor maintain an overly broad rule that prohibits dis-
loyalty, including disparaging ol denigrating the food, bever-
ages, or services ofthe Company, its guests, associates, or super-
visors by making or publishing false or rnalicious statements.

WE wILL Nor maintain an overly broad ruie that prohibits any
otlrer conduct that rve believe ltas created or may lead to the cre-
ation of a situalion that may disrupt or interfere with the amica-
ble, profitablc, and safe operation ofthe Cornpany.

Wn wtr.r. Nor dischalge or discipline ernployees due to a

violation ofthe overly broad disloyalty rule described above.
We wtlt. Nor in any like ol relaterl manncr intcrfcrre with, rc-

strain, or ooerce you in the exelcise ofthe rights guaranteed you
by Section 7 ofthe Act.

WE wILL. within 14 days liorn the date ot this Order, rescincl
r.ules 2, 8, 9, and 29 fiorn our pelsonal conduct and lvor* nrles
policy in the ernployee handbook.

Wr w[L, within 14 days from the tlatc ol this Order. oller
Audelia Santiago full reinstatement to her tbrmer job or, if that
joh no longer exists, to a substantially equivalent posiliou, with-
out preludice to hcr seniority or any othcr rights or privileges shc
previously enjoyed.

Wri wtlr- make Audelia Santiago rvhole fclr any loss ol'earn-
ings and other benetits sutlbred as a result ofthe discriminatiol
against ber.

Wr. rvtlt compensate Audelia Santiago fbr thc adverse tax
consequences, ifany. ofreceiving a lump-sum backpay arvard,
and file a report with the Social Setrurily Adrninistration allocat-
ing the backpay award to the appropriate oalendar quuters.

Wu wrLL, within l4 days from the date of this Order, remove
li"om our liles any rel"erences to the unlarvtul discharge ofSanii-
ago, and \\,8 wlLL, within 3 days thereafter, notify her in li.riting
that this had been done and that her discharge will not be used
against her in any way.

TNLEY PARK Holrrl .quu CoNvuNroN CUNTER, LLC

The r\dnrinistlative Lalv Judge's decision can be tbund at

u'rvir'.nllb.gi-rr,,'cassr l3-(.lA-1.11609 ol by using the QR cocle be-
low. Alternatively, you ca-n obtain a copy of the decision tlom
the Executive Secretary, Natinnal Labol Relations Roard, 1099
l4th Stleet, N.W., Washington. D.Cl. 20570, ol by calling (202)
273-t944.

Case: 19-1136      Document: 14-4            Filed: 02/28/2019      Pages: 16


